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STATEMENT OF THE CASE

This action arises from a dispute over competing claims of title to certain
agricultural land in Bonneville County, Idaho. For various reasons, the Harrises contend a
corrected quitclaim deed recorded by or for the Yosts was void. The Bank of Commerce
argued it was a valid encumbrancer based upon the Yosts' grant of a deed of trust. The
Yosts did not assert any defenses to the title claims. Summary judgment of foreclosure
was entered in favor of The Bank of Commerce giving its deed of trust priority over the
Harrises' claim of title. This appeal followed.
Course Of The Proceedings

The Harrises filed a Complaint on June 12,2009. (Clerk's Record Vol. I, pp. 1253). The Bank filed its Answer, Counterclaim, Cross Claim and Third Party Complaint
on July 15,2009. (Clerk's Record Vol. I, pp. 54-124).
The Yosts waived service and consented to judgment. (Clerk's Record Vol. 1, pp.
135-138).
Default judgment was entered in favor of the Harrises and against the Yosts and
the Yost Trust on October 16,2009. (Clerk's Record Vol. I, pp. 133-134).
On May 28, 2009 the Harrises filed their reply to the Bank's counterclaim.
(Clerk's Record Vol. I, pp. 139-140).
On September 16,2010 the Bank filed its motion for summary judgment. (Clerk's
Record Vol. I, pp. 141A-C, 142-164). On September 24,2010 the Harrises filed a motion
to extend time for responding to the summary judgment. On October 18, 2010 the district
court entered its order granting the Harrises' motion to extend time and vacating the trial
setting.
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The Harrises on November 18, 2010 filed their response in opposition to the
Bank's motion for summary judgment. On January 26, 2011 the Harrises filed their
motion for summary judgment. (Clerk's Record Vo!. I, pp. 212).
The Bank filed its second motion for summary judgment on January 27, 2011
together with a motion to amend its answer, counterclaim and third party complaint.
(Clerk's Record Vol. II, p. 328; Vo!. III p. 473).

On February 10, 2011 the Bank filed its opposition to the Harrises' motion for
summary judgment. (Clerk's Record Vo!. Ill, p. 511).
Hearing before the district court on the cross motions for summary judgment was
held February 24, 2011. (Transcript, pp. 5-97).
On March 4, 2011 the district court entered its order on the Bank's motion to
amend.
The district court on April 1,2011 entered its memorandum decision and order on
the parties' cross motions for summary judgment. (Clerk's Record Vol. Ill, p. 546).
On May 4, 2011 the Han'ises filed a motion for reconsideration together with an
affidavit of Wayne Klein in support of the motion. (Clerk's Record Vo!. 111, pp. 565A-B,
566).
On May 4, 2011 the Harrises filed their motion for certification of the court's
summary judgment as final.
Hearing on the Harrises' motion for reconsideration was held June 2, 2011.
(Transcript, pp. 98-132). On the same date the Bank filed its Amended Answer,

Counterclaim, Cross Claim and Third Party Complaint. (Clerk's Record Vo!. Ill, p. 586).

APPELLANTS' BRlEF

2

On June 7, 2011 the district court entered its judgment in favor of the Banle
(Clerk's Record Vol. III, pp. 671A-E).

On June 20, 2011 the Harrises filed a motion to alter or amend the summary
judgment offoreclosure. (Clerk's Record Vo!. III, pp. 673A-C).
Hearing on the Harrises' motion to alter or amend was held July 6,2011.
On August 12, 2011 the district court's Amended Judgment and Decree of
Foreclosure was entered. (Clerk's Record Vol. III, p. 678).
On August 26, 2011 the Bank filed its motion and memorandum for costs and
fees against the Yosts. The Harrises filed on August 30, 2011 their notice of no objection
to the Bank's motion for costs and fees. (Clerk's Record Vo!. III, p. 683).
The district court on September 6, 2011 entered its order and judgment for
attorney fees and costs. (Clerk's Record Vol. III, p. 685).
The Harrises timely filed notice of appeal on September 16, 2011. (Clerk's
Record Vo!. III, p. 688).

On September 27, 2011 the Harrises filed a motion for additions to the clerk's
record on appeal and the Bank filed an objection.
Writ of execution was entered and issued on October 12, 2011. The Harrises filed
an amended notice of appeal on October 13, 2011.
On October 25, 2011 the Harrises filed with the district court a motion to stay
execution of judgment. (Clerk's Record Vol. III, p. 704).
Hearing on the Harrises' motion to stay was held November 21,2011.
At the hearing on November 21, 2011 the district court granted the Harrises'
motion to stay and imposed security in the amount of $30,000.
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On December 2, 2011 the Harrises posted cash security in the amount of $30,000.
(Clerk's Record Vol. III, p. 707).

On December 5, 2011 the district court entered its order granting the Harrises'
motion to stay. (Clerk's Record Vol. III, p. 709).
On December 14, 2011 a hearing was held at the direction of the district court to
address the Bank's objection to the Harrises' motion for additions to the clerk's record.
Further objections to the Clerk's Record were resolved by hearing on February 9,
2012. (Clerk's Record Vol. III, p. 714-715).
Statement of the Facts

The following salient facts are derived from the affidavits and pleadings of
record.
Identity of Parties

Darryl Harris and Christine Harris are husband and wife and were the holders of
record title to the subject property prior to the recording of the corrected quitclaim deed.
(Clerk's Record Vol. I, pp. 12-53, Complaint).

The Bank of Commerce (Bank) is an Idaho corporation with its principal business
office in Bonneville County, Idaho. (Clerk's Record Vol. 1, pp. 54-129, Answer,
Counterclaim, Cross Claim, Third-party Complaint).
Duane Yost and Lori Yost are husband and wife. Duane Yost is the trustee of the
Duane L. Yost Trust. (Clerk's Record Vol. I, pp. 12-53, 54-129). The Yosts were
defendants in the district court action. (Clerk's Record Vol. I, pp. 12-53, 54-129). The
Yosts did not answer in the action below, but they waived service and consented to
judgment. (Clerk's Record Vol. I, pp. 135-138). Judgment was entered against them.

APPELLANTS' BRIEF

4

(Clerk's Record Vol. 1, pp. 133-134; Vo1. III, pp. 678-682). The Yosts are not

participating in this appeal.
Identity of Subject Property

The property that is the subject of this action is 40 acres of agricultural land
situated in Bonneville County, Idaho. (Clerk's Record Vol. 1, p. 13, Vol. II, pp. 378-382).
The Harrises were the sole owners of the subject property and it adjoins other land the
Harrises currently own. (Clerk's Record Vol. 1, pp. 12-53).
History Between the Harrises and the Yosts

During 2007 and 2008 Duane Yost was self-employed working as part of what
Yost believed were legitimate investment activities in Trigon Group and its various
related entities (Clerk's Record Vol. II, pp. 231-241). Yost further believed his accounts
with Trigon and its entities contained a cash value of 18 to 19 million dollars. (Clerk's
Record Vol. II, pp. 231-241).

Trigon and its various related entities were created by Darren Palmer as part of his
Ponzi scheme. (Clerk's Record Vol. II, pp. 229-241; Vol. III, pp. 566-570). On appeal, the
appellate court may under I.R.E. 201 take judicial notice of the fact that Palmer was
convicted in federal court for the District of Idaho for crimes related to his Ponzi scheme
involving over 75 million dollars. U.S. v. Palmer, 4:11-cr-00130; U.S. Securities and
Exchange Commission v. Palmer, et. a1., 4:09-cv-00075. A copy of the judgment of
conviction is attached as Addendum A.
The Harrises believed they had accounts with Trigon and its entities due to their
deposit with Trigon of million of dollars for investment purposes. (Clerk's Record Vol. II,
pp. 256-313). Although the Harrises had received some disbursements from Trigon
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represented as interest on investments, the Harrises actually realized a net loss of
approximately 4 million dollars due to Palmer's Ponzi scheme. (Clerk's Record Vol. II,
pp. 256-313; Vol. III, pp. 566-570).
In 2007 the Harrises owned as community property 80 acres of agricultural land,
including the subject property. (Clerk's Record Vol. 1, pp. 54-129; Vol. 11, pp. 250-254).
Toward the end of summer 2007 Yost discussed with Darryl Harris and Steve Crandall
ideas about development of the Harrises' 80 acres. (Clerk's Record Vol. 11, pp. 250-254).
In furtherance of the development plan, Crandall organized Triad-Harris, LLC, an Idaho
limited liability company, to be the development entity that would hold title to the land.
(Clerk's Record Vol. 11, pp. 250-254).

Although Harris, Yost and Crandall made no written agreement, their discussions
contemplated the following development plan. (Clerk's Record Vol. 11, pp. 250-254,259281). The Harrises would sell to Yost 40 acres. (Clerk's Record Vol. II, pp. 250-254,256313). Consideration for the purchase of the 40 acres was $800,000.00 cash. (Clerk's
Record Vol. 11, pp. 250-254, 256-313). Respectively, the Harrises and Yost each would

then convey title to their 40 acre parcels to Triad-Harris, LLC. (Clerk's Record Vol. II,
pp. 229-241,250-254,256-313).
In accordance with the contemplated development plan, Yost on or about October
1,2007 caused what he believed was the transfer of$800,000.00 from his Trigon account
to the Harrises' Trigon account. (Clerk's Record Vol. II, pp. 229-241; Vol. III, pp. 566570). At the time of that transfer, the Harrises were unaware Yost had directed the
transfer to be made. (Clerk's Record Vol. II, pp. 256-313). Upon Yost's transfer, the
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Harrises did not execute and deliver any deed or other instrument conveying title to the
subject property. (Clerk's Record Vol. II, pp. 229-241).
Due to Palmer's fraud, there was in fact no cash or credits in Yost's Trigon
account actually transferred to the Harrises' Trigon account. (Clerk's Record Vol. Ill, pp.
566-570). According to the receiver appointed by the federal court, the transfer of
$800,000 from Yost to the Harrises was purely a paper transfer with no value actually
being received by the Harrises. (Clerk's Record Vol. 111, pp. 566-570).
In late November 2008 Yost was experiencing financial difficulties mainly caused
by the lack of cash flow from Trigon and its entities. (Clerk's Record Vol. II, pp. 229241). Yost had personal signature loans with the Bank of Commerce that were due and
owing. (Clerk's Record Vol. II, pp. 229-241 ). Yost could not repay those loans. (Clerk's

Record Vol.lI, pp. 229-241).
To satisfy the Bank's urgent demands for co llateral, Yo st presented Darry I Harris
with a quitclaim deed prepared by Robert Crandall. (Clerk's Record Vol. 1, p. 22; Vol. II,
pp. 229-241). That deed purported to convey 40 acres of the Harrises' land to the Yost
Trust. (Clerk's Record Vol. 1, p. 22; Vol. II, pp. 229-241). In response to Yost's
imperative request, Harris as the sole grantor signed that quitclaim deed conveying title to
the Yost Trust. (Clerk's Record Vol. 1, p. 22; Vol. II, pp. 259-281). Christine Harris did
not sign the quitclaim deed conveying title to the Yost Trust. (Clerk's Record Vol. 1, p.

22; Vol. II, pp. 259-281).
There is no dispute that the quitclaim deed from Darryl Harris to the Yost Trust is
void. (Clerk's Record Vol. III, p. 552).
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On December 1, 2008 Yost brought a corrected quitclaim deed to Harris. (Clerk's

Record Vol. IL pp. 256-313). The corrected quitclaim deed identified the Harrisesas the
grantors and Yost and his wife as the grantees. (Clerk's Record Vol. 1, p. 23). In a panic,
Yost explained that he needed the corrected quitclaim deed signed immediately to satisfy
the Banle (Clerk's Record Vol. 11, pp. 256-313).
At the time he presented the corrected quitclaim deed, Yost further showed to
Harris a statement purportedly from Bank of America stating $125,000,000 in funds were
available to Trigon. (Clerk's Record Vol. IL pp. 229-241, 256-313). Contrived by Palmer
to assuage clamoring investors, that statement was pure fiction. (Clerk's Record Vol. IL
pp. 229-241, 256-313).
Relying upon the fraudulent representation of available funds, and responding to
Yost's evident panic, Harris took the corrected quitclaim deed. (Clerk's Record Vol. IL
pp. 259-281). Harris attempted to locate his wife so she could sign the corrected
quitclaim deed but he could not locate her. (Clerk's Record Vol. IL pp. 259-281).
Because of Yost's reported urgent need for the corrected quitclaim deed, Harris signed
his wife's name to that deed and left it with Robert Crandall to be notarized. (Clerk's

Record Vol. IL pp. 256-313). Crandall notarized the corrected quitclaim deed. (Clerk's
Record Vol. IL p. 255). Christine Harris did not sign the corrected deed, nor did she
consent to convey the land to the Yosts. (Clerk's Record Vol. IL pp. 283-310).
Subsequent to the execution and recording of the corrected quitclaim deed,
Palmer's Ponzi scheme was unveiled. (Clerk's Record Vol. 1, p. 154; Vol. IL pp. 229241, 259-281). Harris and Yost then realized that not only did Trigon have no funds
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available through Bank of America, but also Yost's earlier transfer of $800,000 was a
nullity. (Clerk's Record Vol. II, pp. 229-241, 259-281).
Yost admitted in his deposition that he gave no consideration to the Harrises in
exchange for the corrected quitclaim deed he received. (Clerk's Record Vol. II, pp. 229241). In a subsequent affidavit prepared by counsel for the Bank, Yost asserts the
consideration to the Harrises for the 40 acres was Yost's promise to pay $800,000 and not
the form ofthe payment. (Clerk's Record Vol. III, p. 533).
At the end of December 2008 Palmer admitted he had been engaged in a Ponzi
scheme. (Clerk's Record Vol. 1, p. 153; Vol. II, pp. 259-281).
History Between the Bank o/Commerce and the Yosts

For many years prior to 2008 Yost had maintained open lines of credit with the
Bank. (Clerk's Record Vol. IJ, pp. 231-241, 242-249). All of Yost's lines of credit were
unsecured signature loans. (Clerk's Record Vol. IJ, pp. 231-241,242-249).
In his 2007 financial statement given to the Bank, Yost listed his Trigon assets in
the amount of $18,500,000.00. (Clerk's Record Vol. IJ, pp. 231-241,242':249,250-254).
In 2007 Yost's listed assets with Trigon amounted to 85% of his net worth. (Clerk's
Record Vol. IJ, pp. 231-241, 242-249, 250-254).

In his 2008 financial statement given to the Bank, Yost listed his Trigon assets in
the amount of $19,500,000.00. (Clerk's Record Vol. IJ, pp. 231-241, 242-249, 250-254).
In 2008 Yost's listed assets with Trigon amounted to 90% of his net worth. (Clerk's
Record Vol. II, pp. 231-241,242-249,250-254).

The Bank relied upon Yost's financial statements as part of its continuing course
of business dealing with Yost. (Clerk's Record Vol. II, pp. 242-249).
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Although Yost listed 40 acres of land comprising the subject property in his 2008
financial statement, Yost did not then possess or hold title to the 40 acres. (Clerk's
Record Vol. II, pp. 231-241). The Bank's president, Tom Romrell, admitted driving by

the 40 acres and noting it was farmland and otherwise unimproved. (Clerk's Record Vol.
II, pp. 242-249).

Romrell acknowledged that in July 2008, the Bank issued an unsecured loan to
Yost in the amount of$l,OOO,OOO.OO, which was in addition to a $2,000,000.00 loan Yost
had outstanding with the Bank. (Clerk's Record Vol. II, pp. 242-249). The additional
$1,000,000.00 loan was a short term loan for personal investment. (Clerk's Record Vol.
II, pp. 242-249).

Concerned about Yost's substantial asset valuation in Trigon, the Bank in October
2008 asked Yost for verification of Palmer's trading activities relating to Trigon. (Clerk's
Record Vol. II, pp. 231-241, 242-249). Yost and Palmer met with Romrell to discuss

Trigon's activities. Palmer gave the Bank a multi-page document purporting to prove
Trigon's investments. (Clerk's Record Vol. II, pp. 242-249).
Romrell recalled seeing the documents Palmer provided as evidence of his trading
positions and activity. (Clerk's Record Vol. II, pp. 242-249). Romrell did not understand
the document, nor did another Bank employee. (Clerk's Record Vol. II, pp. 242-249). The
Bank made no further inquiry about the document in order to verify Trigon's legitimacy.
(Clerk's Record Vol. II, pp. 242-249).

Yost later shared with Romrell a statement Palmer had provided from Bank of
America purporting to show $125,000,000.00 available to Palmer together with a
telephone number for Bank of America relating to Palmer's account. (Clerk's Record
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Vol. IL pp. 231-241, 242-249). Romrell recalled seemg a statement from Bank of
America that could have been the statement showing $125,000,000.00 available to
Palmer. (Clerk's Record Vol. IL pp. 242-249).
Romrell also discussed with third party the results of that party's attempts in
calling the telephone number given on the statement for the account with Bank of
America. (Clerk's Record Vol. IL pp. 242-249). All calls went to an answering machine
with a questionable message about the status of the account. Romrell recognized both the
statement and the telephone messaging as contrary to the way banks do business. (Clerk's
Record Vol. IL pp. 242-249). Of course, both the statement and the telephone number
were fictitious, having been created by Palmer. (Clerk's Record Vol. 1, p. 153).
As of October 31, 2008, the Bank knew Trigon had issued several insufficient
funds checks to various customers of the Bank. (Clerk's Record Vol. IL pp. 242-249). In
October and November 2008 the Bank applied pressure on Yost to satisfy his past due
loans in the amount of $3,000,000.00. (Clerk's Record Vol. IL pp. 231-241, 242-249).
Neither of Yost's notes was secured, nor had any prior loans been secured. (Clerk's
Record Vol. IL pp. 231-241, 242-249).
By November 2008 Rornrell and the Bank's board were concerned that Yost was
not going to receive disbursements from Trigon that could be used to pay Yost's loans at
the Bank. (Clerk's Record Vol. IL pp. 231-241, 242-249). The Bank demanded Yost
provide collateral for his loans, including a deed of trust on the subject property Yost
listed as 40 acres in his 2008 financial statement. (Clerk's Record Vol. IL pp. 231-241,
242-249). The Bank had obtained a title commitment dated November 7, 2008 showing
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the Harrises as the titled owners of record for the subject property. (Clerk's Record Vol.
II, pp. 242-249).
Responding to the Bank's insistence on collateral, Yost in late November 2008
requested Harris execute a deed to the subject property. (Clerk's Record Vol. II, pp. 231241,259-281). On November 21,2008 the Bank had the Yosts execute a deed of trust for
the subject property. (Clerk's Record Vol. II, pp. 231-241,242-249).
When the Bank was informed that the quitclaim deed from Darryl Harris
conveyed title to the Yost Trust, the Bank told Yost a new deed was required. (Clerk's
Record Vol. II, pp. 231-241). Yost then approached Harris with the corrected quitclaim
deed. (Clerk's Record Vol. II, pp. 231-241, 259-281).
Meanwhile, in November 2008 both Darryl Harris and Christine Harris went to
the Bank to execute deeds of trust on other property to secure a loan the Bank had made
to assist the Harrises' sons in purchasing the Harrises' business. (Clerk's Record Vol. II,
pp. 259-281, 283-310). Christine Harris signed the deed of trust and had it notarized at
the Bank. (Clerk's Record Vol. II, pp. 283-310). As of that date, the Bank had a copy of
Christine Harris' signature on the deed of trust as well as on her signature cards at the
Bank. (Clerk's Record Vol. II, pp. 242-249).
The Bank noted the corrected quitclaim deed had been recorded. (Clerk's Record
Vol. 1, Vol. II, pp. 242-249). The signature for Christine Harris on the corrected quitclaim
deed is obviously not Christine Harris' signature as documented on the deeds of trust
signed at the bank and the signature cards at the bank. (Clerk's Record Vol. II, pp. 283310).

APPELLANTS'BRlEF

12

ISSUES PRESENTED ON APPEAL

1.

Did the district court err as a matter of law in granting summary judgment

in favor of the Bank: on the Harrises' claim that the corrected quitclaim deed was void for
lack of consideration?
2.

Did the district court err as a matter of law in granting summary judgment

finding the Harrises had delivered the corrected quitclaim deed to Duane Yost?
3.

Did the district court err as a matter of law in granting summary judgment

determining that Christine Harris was estopped from using the protections of I.C. § 32912?

4.

Did the district court err as a matter of law in granting summary judgment

finding no genuine issues of material fact exist peliaining to the Bank's claim of being a
bona fide encumbrancer for value?

ARGUMENT

A.

The District Court erred as a matter of law in granting summary judgment in favor

of the Bank on the Harrises' claim that the corrected quitclaim deed was void for lack of
consideration.
Standard of Review
When reviewing a district court's summary judgment, the standard of review on
appeal is the same standard as that used by the district court in ruling on the motion.
Summary judgment is appropriate if "the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material
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fact and that the moving party is entitled to a judgment as a matter of law." LR.C.P.
56(c). Disputed facts should be construed in favor of the non-moving party, and all
reasonable inferences that can be drawn from the record are to be drawn in favor of the
non-moving patiy. This Comi exercises free review over questions oflaw.
Castorena v. General Electric, 149 Idaho 609,613,238 P.3d 209,213 (2010).
Void Deed

Idaho's appellate courts have never squarely addressed the issue of whether lack
of consideration renders void a deed. However, issues of consideration and intent have
been recognized by the Idaho Supreme Court as applicable to the grant and delivery of a
deed. Barmore v. Perrone, 145 Idaho 340, 179 P.3d 303 (2008); Walter E. Wilhite
Revocable Living Trust v. Northwest Yearly Meeting Pension Fund, 128 Idaho 539, 916

P.2d 1264 (1996)(lack of consideration may result in voiding of deed); Bliss v. Bliss, 127
Idaho 170, 898 P.2d 1081 (1995); McNabb v. Brewster, 75 Idaho 313, 272 P.2d 298
(1954). Additionally, lack of consideration renders invalid and unenforceable an
assignment agreement. Goodv. Hansen, 110 Idaho 953, 719 P.2d 1213 (Ct. App. 1986).
In this appeal, the Harrises squarely present the issue of whether lack of
consideration renders void a deed. It is essential to establish the factual basis evidencing
lack of consideration for purposes of applying the correct legal standards.
The facts before the district court on summary judgment establish the following.
On October 1, 2007 as part of a contemplated development of the subject property Duane
Yost caused $800,000 in his Trigon account to be transferred to the Harrises' account
with Trigon. At that time, Yost fully believed he had paid full consideration for the
subject property.
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Unquestionably, Yost's account with Trigon was merely a paper fiction. No
actual funds were transferred. No consideration was given to the Harrises.
In granting the Bank's motion for summary judgment, the district court opined as
follows.
"At the Yosts' direction, on or about October 1, 2007, Trigon
transferred $800,000 from the Yosts' account to the Harrises' account."
... "The Harrises' quarterly account statement from Trigon in
December 2007 reflects an $800,000.00 transfer from Mr. Yost on
October 1, 2007. Regardless of whether those funds were actually
accessible at that time, the right to withdraw - or attempt to withdraw those funds transferred from Mr. Yost to Mr. Harris. In exchange, Mr.
Harris executed the Corrected Quitclaim Deed."
... "When Mr. Harris transferred the Subj ect Property to Mr. Yost,
both men believed that the $800,000.00 existed and had been transferred
to the Harrises. There is substantial evidence that the Harrises received, or
had access to, at least some of the $800,000.00. The Harrises made the
following withdrawals from his (sic) Trigon account subsequent to
October 1, 2007, the date when Mr. Yost transferred the money to Mr.
Harris' Trigon account: $20,000.00 on October 8, 2007; $18,000.00 on
October 16, 2007; $85,000.00 on December 13, 2007; $200,000.00 on
July 14,2008; and $40,000.00 on September 19,2008."
"It is possible that some of the money the Harrises withdrew after
October 1, 2007, came from Mr. Yost's $800,000.00 transfer into the
Harrises' Trigon account. Even if that is untrue, it appears that the
Harrises had access to the money and could have withdrawn some or all of
it up until the fall of2008."
(Clerk's Record Vo!. !II, p. 552-553).
Despite the uncontroverted evidence before it pertaining to Trigon and the
absence of any actual funds in Trigon's accounts, the district court reached an erroneous
conclusion that the Han'ises' actually received some value from Yost's transfer of
$800,000.
In fact, the district court apparently relied upon Exhibit 34 to Darryl Harris'
deposition in reaching its erroneous conclusion. Exhibit 34 was attached to the affidavit
of Douglas Nelson, Clerk's Record, Vol. II, pp. 423-424. Exhibit 34 is a document
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created by the federally appointed receiver for Trigon illustrating the receiver's tracing of
investments made by the Harrises into Trigon and distributions made by Trigon. The
document does not prove there were actual funds in Yost's account with Trigon that were
transferred to the Harrises.
To give further enlightenment on the true nature of the document relied upon by
the court, the Harrises filed their motion for reconsideration and attached the affidavit of
the federally appointed receiver, Wayne Klein. (Clerk's Record, Vol. III, pp. 566-570).
Klein bluntly confirmed that the Trigon account statement allegedly showing a transfer of
$800,000 from Yost's account to the Harrises' account is unreliable based on his
examination of Trigon's known available records. Klein's examination of Trigon's
records demonstrated that the $800,000 was not only a mere investment credit, but also it
did not represent actual funds. Furthermore, such investment credits were fraudulent
Trigon's "account" statements were part of Palmer's Ponzi scheme intentionally given to
mislead and misinform investors.
Upon reconsideration of its decision, the district court examined Klein's affidavit,
but again erroneously determined that there must have been some funds made available
to the Harrises. Thus, the court concluded there was some consideration amounting to
failure of consideration and not lack of consideration. The district court erred in reaching
that determination.
No consideration was given by Yost to the Harrises. Yost admits he gave no
consideration to the Harrises for the corrected quitclaim deed. Trigon was a Ponzi
scheme. There were no actual funds held by Trigon in Yost's account. Nor were there
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any actual funds held by Trigon in the Harrises' account. Instead, Palmer was engaged in
fraud and simply used Trigon as part of his fraud.
The Bank argued in the district cOUli that Yost gave consideration in the form of
his promise to pay the Harrises the sum of $800,000. There was no such promise and no
such consideration. Yost's second affidavit states in pmi in paragraph 6, "What was
important to the purchase and sale agreement was that the purchase price was $800,000,
not the form of the $800,000 ... .1 chose to pay the $800,000 purchase price by
transferring $800,000 from my account with Trigon Group, Inc., (Trigon) to Darryl
Harris' Trigon account." (Clerk's Record, Vol. III, p. 533).
Indeed, the true facts belie the Bank's position. In October 2007 and without
making any promise to pay, Yost transferred $800,000 to the Harrises. There was no
promise then made by Yost to pay the Harrises; Yost fully believed payment in full had
been performed.
Yost's transfer was part of the development plan involving Yost, Harris and
Crandall. In fact, the development plan contemplated that the subject propeliy would not
be held by Yost; instead, Yost was to convey the subject property to Triad-Harris, LLC.
Under a duty to the company and its other members, Yost could not claim title to the
subject property. Rather, title was to be held by the company and not subject to Yost's
creditors, including the Bank.
Moreover, it is undisputed that the bargained for consideration for the subject
property was payment of $800,000 and not a promise to make such payment. Where the
bargained for consideration is not made, no "substitute" consideration not agreed to by
the parties will suffice. See Vance v. Connell, 96 Idaho 417,529 P.2d 1289 (1974).
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Furthermore, the district court below did not rely in any manner upon the Bank's
claim through Yost's affidavit that his promise to pay was the consideration. Indeed, to
the extent Yost's affidavit conflicts with his prior deposition testimony, it may be
disregarded. Tolmie Farms, Inc. v. JR. Simplot Co., 124 Idaho 607, 610, 862 P.2d 299,
302 (1993); i\I[atter of Estate of Keeven, 126 Idaho 290, 882 P.2d 457 (Ct. App. 1994).
Thus, the Bank's position on "promise to pay" constituting consideration has no
basis.
Accordingly, the purported transfer of $800,000 from Yost to the Harrises never
occurred. Nor were there any funds or value transferred from Yost to the Harrises in any
amount. In sum, Yost gave no consideration to the Harrises in exchange for the corrected
quitclaim deed.
Idaho follows the rule that an instrument unsupported by consideration is void.
Idaho Code Section 29-103 provides that "[ a] written instrument is
presumptive evidence of a consideration." Once raised, however, this
presumption may be rebutted by the party seeking to assert the defense of
lack of consideration. Idaho Code § 29-104 specifies that, "The burden of
showing want of consideration sufficient to support an instrument lies with
the party seeking to invalidate or avoid it." Under this statute both the
burden of going forward with evidence and the burden of persuasion rest
upon the party contesting the adequacy of the consideration. WL. Scott,
Inc. v. Madras Aerotech, Inc., 103 Idaho 736, 741, 653 P.2d 791, 796
(1982) (holding that the party asserting the affirmative defense of lack of
consideration must establish that defense by a preponderance of the
evidence); Rosenberry v. Clark, 85 Idaho 317, 379 P.2d 638 (1963)
(holding that the defense of want or failure of consideration is an
affirmative defense and the burden to show lack of consideration to
support an instrument lies with the one seeking to avoid it).
Dennett v. Kuenzli, 130 Idaho 21, 25, 936 P.2d 219,223 (Ct.App. 1997).

The term "failure of consideration" includes instances where a proper
contract was entered into when the agreement was made, but because of
supervening events, the promised performance fails, rendering the contract
unenforceable. Failure of consideration generally refers to failure of
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performance of a contract. "Failure" of consideration is to be distinguished
from "want" or "lack" of consideration, which refers to instances where no
consideration ever existed to support the contract, rendering the contract
invalid from the beginning.
World Wide Lease, Inc. v. Woodworth, 111 Idaho 880, 884-885, 728 P.2d 769,783-784
(Ct. App. 1986)(citations omitted).
Accordingly, Idaho recognizes a deed lacking consideration is void. A void deed
conveys no title. Where no title is conveyed to a grantee of a void deed, a subsequent
encumbrancer has no title or interest on which to base claims of security interest.
A majority of state courts follow the same rule recognized in Idaho. As between
competing claimants, the Florida Appellate Court has held, "The trial court found,
however, that the Kingsland-Henry deed was void for lack of consideration. If this was
established, the Godbold deed would prevail. It has long been the view in Florida that
'deeds must be founded on a sufficient consideration, or else they are nuda pacta, and
nullities. '" Kingsland v. Godbold, 456 So.2d 501 (Fla.App. 5 Dist. 1984).
In general determinations on the effect of delivery of deeds where there is a lack
of consideration, courts have held that such deeds are void. West America Housing Corp.
v. Pearson, 171 P.3d 539 (Wyo. 2007); McCalla v. Rogers, 173 Tenn. 239, 116 S.W.2d

1022 (Tenn. 1938); Garcia v. Leal, 30 N.M. 249, 231 P. 631 (N.M. 1924). "Want of
consideration has been referred to as a want of equity, and Mississippi courts have
characterized such an agreement or deed of trust as nudum pactum." Ballard v.
Commercial Bank of DeKalb, 991 So.2d 1201, 1206 (Miss. 2008), citing, Jackson v.
Holt,6 So.2d 915 (1942).
"A conveyance by [a person with incapacity] is void, and not merely voidable. A
void conveyance passes no title, and cannot be made the foundation of a good title even
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under the equitable doctrine of bona fide purchase." Gibson v. Westoby, 251 P.2d 1003,
115 Cal.App.2d 273, 277 (1953).
"An instrument wholly void, such as a deed in blank, cannot be made the
foundation of a good title, even under the equitable doctrine of bona fide purchase. In
such action, the mere fact that an encumbrancer acted in good faith in dealing with
persons who apparently held the legal title is not in itself a sufficient basis for relief."

Bryce v. O'Brien, 5 Cal.2d 615 (1936), referencing, Trout v. Taylor, 220 Cal. 652.
"A void instrument such as an undelivered or a forged deed does not convey
anything and cannot be made the foundation of a good title." Montgomery v. Bank of

America, 85 Cal.App.2d 559 (1948).
The parties stipulated that a lien asserted by the defendant Bank of
America National Trust and Savings Association and arising from a deed
of trust executed by Girola Bros. before the transactions involved herein is
a good and subsisting lien and that it will remain so regardless of the
outcome of this action. Defendant State Finance Company also asserts a
lien by virtue of a mortgage executed by Madeline Girola after the alleged
conveyance to her by Madalay, Inc. Since Madeline Girola acquired no
interest in the property, however, the finance company acquired no
security for its mortgage. (Trout v. Taylor, 220 Cal. 652).
Puccetti v. Girola, 20 Ca1.2d 574,579 (1942).
Wyoming has long recognized the defense of bona fide purchaser for
value and the protections to which such a purchaser is entitled.
Accordingly, the only question we need answer in disposing of this case is
whether there was sufficient evidence to support the trial court's finding
that the Bank was a bona fide purchaser.
A bona fide purchaser is protected against infirmities in a deed which
would render the deed voidable. The infirmities alleged by appellant fall
into this category. While a void deed cannot pass title even in favor of an
innocent purchaser or a bona fide encumbrancer for value, a deed only
voidable can pass title and be relied upon and enforced by a bona fide
purchaser.
First Interstate Bank of Sheridan v. First Wyoming Bank, NA. Sheridan, 762 P.2d 379
(Wyo. 1988)(emphasis added).
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The treatise, Corbin on Contracts, follows the same rule concerning void
instruments. Where an agreement to convey land is found to be void, the seller is entitled
to retain the land even "where it has been subsequently transferred to a bona fide
purchaser for value." 7-28 Corbin on Contracts § 28.22 (2010). The rule applied to void
contracts is based upon the principle that a void contract is merely an agreement that
failed to become a binding contract and, consequently, is a "legal nullity." See Addisu v.

Fred }vfeyer, Inc., 198 F.3d 1130, 1137 (9 th Cir. 2000); Day v. Case Credit Corp., 427
F.3d 1148 (8 th Cir. 2005).
The above are persuasive authorities for Idaho. Furthermore, the policy
underlying the above legal standards is sound. Title to real property must be protected
from circumstances where the owner of property was not given consideration for a deed
conveying title. A subsequent encumbrancer may be left at risk pertaining to the grantee's
title; however, adequate remedies at law are available for encumbrancers.
Other authorities hold that lack of consideration renders a deed voidable and not
void. The reliable treatise, Powell on Real Property, observes: "[A] deed that is not
supported by consideration is not void; it is merely voidable. As a result, a bona fide
purchaser who purchases the property from the original (or a subsequent) grantee before
the deed is invalidated is protected against the claim of lack of consideration. It should be

emphasized that the courts do not seem to have a uniform view on this issue, and that
they tend to make conflicting statements." Powell on Real Property § 81A
04(1 )(b)(v)(A)( emphasis added).
As noted in Powell, states have varying rules on treatment of deeds where there is
lack of consideration. Texas, for example, has held that a mere lack of consideration is
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generally not enough to void a deed. Watson v. Tipton, 274 S.W.2d 791 (Tex.App.-Fort
WOlih 2009). In addition to lack of consideration there must be fraud or undue influence
in obtaining the deed. Uriarte v. Prieto, 606 S.W.2d 22 (Tex.Civ.App.-Houston 1st Dist.
1980). Further, a deed obtained by fraud is not absolutely void; rather, it is voidable and
must be set aside in a judicial proceeding maintained by the defrauded party. Nobles v.
Marcus, 533 S.W.2d 923 (1976); Deaton v. Rush, 252 S.W.2d 1025 (1923); Meiners v.
Texas Osage Coop. Royalty Pool, Inc., 309 S.W.2d 898 (Tex.Civ.App.-El Paso 1958).
Applying the above Texas rules results in voiding the corrected quitclaim deed.
The Harrises were defrauded; indeed, Yost was defrauded. Palmer perpetrated fraud upon
the Harrises and Yost in leading them to believe $800,000 was actually held by Yost and
actually transferred to the Harrises. Yost supplied to Darryl Harris a statement Palmer
provided from Bank of America purporting to show Trigon had millions of dollars in
funds. Moreover, the intention of the parties to Triad-Harris, LLC, was that any title to
the subject property Yost may obtain would be transferred to and held by the company
and not Yost. The Harrises have brought this action to void the quitclaim deed.
Consequently, the lack of consideration together with manifest fraud underlying the
transfer of title is firm ground on which to void the corrected quitclaim deed.
Missouri follows a rule similar to Texas.
We are mindful of the general rule that mere absence of consideration is
not sufficient to warrant relief by way of equitable cancellation of a deed
in the absence of some additional circumstance creating an independent
ground for granting cancellation, such as fraud or undue influence. But
where a person has been induced to part with a thing of value for little or
no consideration, equity will seize upon the slightest circumstance of
fraud, duress, or mistake for the purpose of administering justice in the
particular case.
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We hold that the absence of consideration for the special warranty deed,
coupled with Blisard's misrepresentation that it was a quitclaim deed for
the purpose of establishing that the fence line had been in place for many
years, supplied ample grounds for the cancellation of the special warranty
deed.
City of Gainesville v. Gilliland, 718 S.W.2d 533, 580 (Mo.App. S.D. 1986)(citations
omitted).
Again, the facts in this case support determination that the corrected quitclaim
deed is void. The Harrises were induced to part with 40 acres of land for no
consideration. The inducement arose from dual fraudulent representations: one, that
actual monies held in Trigon accounts had been transfelTed; and, two, that Trigon had
millions of dollars at its disposal. Under Missouri's rule, the deed is void and subject to
cancellation - with the result that no title was ever conveyed to Yost. Moreover, the
intentions of the parties to Triad-Harris, LLC, was that any title to the 40 acres Yost may
obtain would be trans felTed to and held by the company and not Yost. Lack of
consideration combined with fraud supports a determination that the corrected quitclaim
deed is void and must be cancelled.
Reliance on Idaho's recording statutes, such as I.C. § 55-606, is of no avail to the
Bank. Recording statutes control competing recorded and unrecorded interests and
priorities. Recording statutes do not abrogate judicial determinations of title. Specifically
citing I.C. § 54-812, the predecessor to the CUlTent and modified I.C. § 55-606, R. Patton
and C. Patton, LAND TITLES, (1938), § 17-Protection of Creditors, states:
Acts which, by express wording or judicial construction, limit their
protection to subsequent purchasers, do not protect general creditors, or
judgment and attachment creditors. This is because ... of the general rule
that, except as provided otherwise by statute, the lien of a judgment
attaches only to the actual interest of the debtor rather than to his apparent
interest. A number of the recording acts expressly include in their
protection the record owner's creditors, or his lien creditors. But, even
under these acts, some courts refuse to protect a creditor as against a
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resulting trust, the theory being that the recording acts relate to prior
voluntary acts of the parties and not to interests which arise by operation
of law.
Id. at pages 73-80.
Firmly grounded on core foundations of title law are decisions holding that the
lack of consideration cannot support conveyance of title. A deed wholly unsupported by
consideration is void and subject to judicial cancellation. A void deed cannot grant title or
interest in real property. Where there is no title, a subsequent bona fide encumbrancer
cannot attach a claim.
As a matter of law, the district court erred in granting summary judgment in favor
of the Bank on the Harrises' claim that the corrected quitclaim deed was void for lack of
consideration. The district court's judgment should be reversed. The case should be
remanded with direction to the district court to enter judgment in the Harrises favor
canceling the corrected quitclaim deed with a concomitant judgment quieting title to the
subject property in the names of the Harrises free of the Bank's encumbrance.

B.

The District Court's erred as a matter of law in granting summary judgment

finding the Harrises had delivered the corrected quitclaim deed to Duane Yost.

Standard of Review
When reviewing a district court's summary judgment, the standard of review on
appeal is the same standard as that used by the district court in ruling on the motion.
Summary judgment is appropriate if "the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law." LR.C.P.
56(c). Disputed facts should be construed in favor of the non-moving party, and all

APPELLANTS'BRlEF

24

reasonable inferences that can be drawn from the record are to be drawn in favor of the
non-moving party. This Court exercises free review over questions oflaw.
Castorena v. General Electric, 149 Idaho 609,613,238 P.3d 209, 213 (2010).

Delivery of Deed
A deed "does not take effect as a deed until delivery with intent that it
shall operate. The intent with which it is delivered is important. This
restricts or enlarges the effect of the instrument." Bowers v. Cottrell, 15
Idaho 221, 228, 96 P. 936, 938 (1908) (internal quotations omitted). In
addition, "[e]ven where the grantee is in possession of the deed, though
that may raise a presumption of delivery, still it may be shown by parol
evidence that a deed in possession of the grantee was not delivered." Id.
(internal quotations omitted). The "controlling element in the question of
delivery" is the intention of the grantor and grantee. Id. "The question of
delivery is one of intention, and the rule is that a delivery is complete
when there is an intention manifested on the part of the grantor to make
the instrument his deed." Id. (internal quotations omitted). "[T]he real test
of the delivery of a deed is this: Did the grantor by his acts or words, or
both, intend to divest himself of title? If so, the deed is delivered."
"It is beyond controversy that the evidence of delivery must come from
without the deed. In other words, a deed never shows upon its face nor by
the terms thereof a delivery, and parol evidence thereof must necessarily
be admitted when the question of delivery arises." Whitney v. Dewey, 10
Idaho 633, 655, 80 P. 1117, 1121 (1905).
Since delivery of a deed is necessary for the deed's validity, any evidence
is admissible if it indicates the absence of delivery. Therefore, the parol
evidence rule does not bar admission of evidence used for the purpose of
determining whether delivery of the relevant deed occurred.
Barmore v. Perrone, 145 Idaho 340, 344-345, 179 P.3d 303,307-308 (2008).

"Delivery in some form is absolutely essential" to the validity of a deed.
"[D]elivery includes surrender and acceptance, and both are necessary to
its completion." "[W]hether a deed has been delivered so as to pass title
depends upon the intention of the parties." "The mere placing of a deed in
the hands of the grantee does not necessarily constitute a delivery. The
question is one of intention: whether the deed was then intended by the
parties to take effect according to its terms." "[T]he evidence of delivery
of a deed must come from without the deed. In other words, a deed does
not upon its face show delivery, and therefore parol evidence is admissible
to show such fact." "[T]he real test of the delivery of a deed is this: Did
the grantor by his acts or words, or both, intend to divest himself of title?
If so, the deed is delivered."
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Riley v. WR. Holdings, LLC, 143 Idaho 116, 123, 138 P.3d 316,323 (2006)(citations
omitted).

On December 1, 2008 when Yost presented Harris with the corrected quitclaim
deed and begged for immediate delivery, the Harrises' delivery was unquestionably
conditioned on payment. Darryl Harris testified that he left the corrected quitclaim deed
with Robert' Crandall with the intention and condition that Yost pay for the subject
property. By December 2008 two facts had become apparent: first, Yost had the prior
year transferred $800,000 from his Trigon account to the Harrises' Trigon account; and,
second, Harris and Yost both anticipated the Trigon was undergoing severe financial
stress with no certainty that the purported $800,000 was available.
The Harrises never intended to divest themselves of title without first receiving
full payment. In fact, when Yost presented Harris with the corrected quitclaim deed in
December 2008, Harris agreed to sign and deliver the corrected quitclaim deed only after
Yost presented Harris with the fictitious Bank of America statement
Where the condition of payment was not satisfied at the time of delivery, there
was no delivery of the corrected quitclaim deed and no title passed to Yost.
Consequently, Yost had no title which the Bank could encumber. Even assuming the
Bank was a good faith encumbrancer, it cannot obtain a security interest through its deed
of trust where the underlying deed to Yost was void ab initio.
Although before the district court the Bank asserted uncontroverted facts showed
delivery, the Bank omitted salient facts on intent. Those facts include the overall
intention of the parties to engage in development of land under Triad-Harris, LLC. Title
to the property planned for development was to be held under that entity's name. No deed
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was prepared until the first quitclaim deed

In

November 2008. That deed was

unquestionably invalid.
Meanwhile, concerns about Yost's and the Harrises' investments with Trigon
grew in intensity and uncertainty. When Yost returned to Harris with the corrected
quitclaim deed, Harris was reluctant to sign and deliver the deed due to the concern over
receiving actual payment for the property. Yost then showed Harris the contrived
statement from Bank of America purportedly showing Trigon had millions of dollars
available. Harris then took the deed and later signed it. Harris testified that he signed the
deed only upon assurance that payment of $800,000 through Trigon was assured. Harris
had no intention of relinquishing title to his property without full payment.
Accordingly, delivery of the corrected quitclaim deed was conditional. The
district court erred as a matter of law in granting summary judgment finding the Harrises
had delivered the corrected quitclaim deed to Yost. The district court's judgment should
be reversed. The case should be remanded with direction to the district court to enter
judgment in the Harrises favor canceling the corrected quitclaim deed with a concomitant
judgment quieting title to the subject property in the names of the Harrises free of the
Bank's encumbrance.
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C.

The District Court erred as a matter of law in granting summary judgment

determining that Christine Harris was estopped from using the protections of I.C. § 32912.

Standard of Review
When reviewing a district court's summary judgment, the standard of review on
appeal is the same standard as that used by the district court in ruling on the motion.
Summary judgment is appropriate if "the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law." LR.C.P.
56(c). Disputed facts should be construed in favor of the non-moving party, and all
reasonable inferences that can be drawn from the record are to be drawn in favor of the
non-moving party. This Court exercises free review over questions of law.

Castorena v. General Electric, 149 Idaho 609, 613, 238 P.3d 209,213 (2010).

Violation of I.e. § 32-912
"It is the long established law of this state that a contract to convey community

real property which is not signed and acknowledged by both husband and wife is void."

Thomas v. Stevens, 69 Idaho 100, 105,203 P.2d 597 (1949).
"This court in construing the above statute has repeatedly held that a contract to
convey community property, unless the wife joins with the husband in executing and
acknowledging the same, is absolutely void, and this has become the fixed and settled
law in this state." Elliott v. Craig, 45 Idaho 15,21,260 P. 433 (1927).
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A conveyance deemed void for lack of compliance with § 32-912, is
unenforceable by an encumbrancer. Coppedge v. Leiser, 71 Idaho 248, 229 P.2d 977
(1951)(and cases cited therein). There can be no recovery on a void contract. Shepherd v.
Dougan, 58 Idaho 543,556, 76 P.2d 442 (1937).

"Idaho Code § 32-912 provides the general rule that an attempted conveyance of
community real estate by one spouse, without the written consent of the other, is void."
Lovelass v. Sword, 140 Idaho 105, 108-109, 90 P.3d 330, 333-334 (2004); Fuchs v.
Lloyd, 80 Idaho 114, 120,326, P.2d 381, 384 (1958).

Although Idaho's appellate courts have never directly addressed the issue of the
affect a void deed may have as against a subsequent encumbrancer, the authorities recited
in the preceding section would apply. Where the .deed is void, it is void from the outset
and cannot be enforced by any subsequent encumbrancer.
Indisputably, the subject property was owned by the Harrises as community
property and Christine Harris did not sign the corrected quitclaim deed. Consequently,
Section 32-912 applies to void the corrected quitclaim deed.
In the district court, the Bank argued that Christine Harris should be estopped
from asserting the protections of Section 32-912. The Bank pointed to the lack of any
action by Christine Harris following notice to her of the deed to raise objections to the
deed. The Bank further contended that Christine Harris had not specifically challenged
the deed until the cross motions for summary judgment were filed.
The district court reached an untenable conclusion that Christine Harris is
estopped from asserting the protections of Section 32-912 because she did nothing after
discovering her husband's action in signing her name to challenge the deed. Accordingly,
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the district court applied equitable estoppel to prevent Christine Harris from applying
Section 32-912. On appeal, the Harrises maintain the district court erred as a matter of
law in applying the doctrine of equitable estoppel.
"While it is true that a contract to convey community real estate is void if
not signed and acknowledged by both the husband and wife under this
statute, this is not an inexorable rule," and "conduct from which
acquiescence can be inferred may be sufficient to establish an estoppel."
Further, a non-consenting spouse's "failure to participate in the
negotiations is not determinative of the issue of estoppel." Id.

***

"[E]ven if an instrument lacks an acknowledgement of a spouse's
signature, the spouse will be deemed to have waived the defect if his or
her conduct is consistent with the existence and validity of the
instrument. "
Lovelass v. Sword, 140 Idaho 105, 109,90 P.3d 330,334 (2004)(citations omitted).
In order to assert equitable estoppel, the Bank must establish four elements:
(1) a false representation or concealment of a material fact with actual or
constructive knowledge of the truth; (2) that the party asserting estoppel
did not know or could not discover the truth; (3) that the false
representation or concealment was made with the intent that it be relied
upon; and (4) that the person to whom the representation was made, or
from whom the facts were concealed, relied and acted upon the
representation or concealment to his prejudice.
JR. Simplot Co. v. Chemetics Int'l, Inc., 126 Idaho 532, 534, 887 P.2d 1039, 1041
(1994).
All elements of equitable estoppel are of equal importance, and there can be no
estoppel absent any of the elements. Regjovich v. First Western Inv., Inc., 134 Idaho 154,
158, 997 P.2d 615, 619 (2000). With regard to the second element of equitable estoppel,
"Idaho courts have long determined that one may not assert estoppel based upon
another's misrepresentation if the one claiming estoppel had readily accessible means to
discover the truth." Regjovich, 134 Idaho at 158, 997 P.2d at 619.
The Bank failed to establish all elements of estoppel against Christine Harris. The
district court erred is finding estoppel where all elements were not established.
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First, Christine Harris did not make a false representation or concealment of a
material fact. Indeed, Christine HalTis knew nothing of her husband's actions until well
after the deed had been recorded. Christine HalTis did not conceal her lack of signing the
deed from the Bank or anyone else. Accordingly, the first element of estoppel fails.
Second, the Bank could have readily discovered that Christine Harris did not sign
the corrected quitclaim deed. The Bank had in its possession actual signatures of
Christine Harris on account signature cards and on recently executed deeds of trust.
DalTyl Harris testified that he told the Bank on at least two different occasions that
Christine Harris did not sign the deed. In response, the Bank raises an issue of fact
concerning Darryl Harris' disclosures and seeks relief from its knowledge by arguing it
relied upon the notary's jurat on the COlTected quitclaim deed. Such is not enough to
avoid the fact that the Bank had readily accessible means to discover the truth.
Third, Christine Harris did not make any misrepresentations with the intent that
the Bank or anyone else should rely upon them. As noted, Christine Harris is the totally
innocent party in the execution of the cOlTected quitclaim deed. Darryl HalTis' knowledge
and actions cannot be imputed to Christine HalTis.
Consequently, the evidence unequivocally establishes that Christine HalTis did
nothing to warrant application of estoppel. Further, the evidence proves Christine HalTis
did not participate in any discussions or negotiations with Yost, DalTyl Harris, or the
Bank concerning the cOlTected quitclaim deed. Finally, the evidence shows Christine
HalTis engaged in no conduct suggesting acquiescence to the deed. DalTyl HalTis affixed
Christine Harris' name on the deed without her knowledge or consent. No estoppel
applies to Christine HalTis.

APPELLANTS' BRlEF

31

Based upon those facts, the district court erred as a matter of law in granting
summary judgment determining that Christine Harris was estopped from using the
protections of I.e. § 32-912. The district court's judgment should be reversed. The case
should be remanded with direction to the district court to enter judgment in the Harrises
favor voiding the corrected quitclaim deed with a concomitant judgment quieting title to
the subject property in the names of the Harrises free of the Bank's encumbrance.
Alternatively, viewing most favorably to the Harrises the factual question raised
by the Bank concerning Darryl Harris' disclosures to the Bank about Christine Harris'
signature, there are material issues of fact preventing summary judgment on the issue of
estoppel. The district court's judgment should be vacated and the case remanded for trial
on the issue of estoppel.

D.

The District Court erred as a matter of law in granting summary judgment finding

no genuine issues of material fact exist pertaining to the Bank's claim of being a bona
fide encumbrancer for value.
Standard of Review

When reviewing a district court's summary judgment, the standard of review on
appeal is the same standard as that used by the district court in ruling on the motion.
Summary judgment is appropriate if "the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law." LR.C.P.
56( c). Disputed facts should be construed in favor of the non-moving party, and all
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reasonable inferences that can be drawn from the record are to be drawn in favor of the
non-moving party. This Court exercises free review over questions of law.
Castorena v. General Electric, 149 Idaho 609, 613, 238 P.3d 209, 213 (2010).
Good Faith Encumbrancer

Idaho Code § 55-606 states, "Every grant or conveyance of an estate in real
property is conclusive against the grantor, also against everyone subsequently claiming
under him, except a purchaser or encumbrancer, who in good faith, and for a valuable
consideration, acquires a title or lien by an instrument or valid judgment lien that is first
duly recorded." Moreover, I.C. § 55-812 states, "Every conveyance of real property
other than a lease for a term not exceeding one (1) year, is void as against any subsequent
purchaser or mortgagee of the same property, or any part thereof, in good faith and for a
valuable consideration, whose conveyance is first duly recorded."
Additionally, I.C. 45-803 states, "The liens of vendors ... ofreal property are valid
against everyone claiming under the debtor, except a purchaser or encumbrancer in good
faith and for value."
Idaho's Supreme Court has instructed that the appropriate rule for determining
good faith under the recording statutes is if the encumbrancer "was put upon notice of
any claim of title or right of possession ... which a reasonable investigation would
reveal." Langroise v. Becker, 96 Idaho 218, 220-221, 526 P.2d 178, 180-181 (1974).
"When determining whether a party is a bona fide purchaser, (i.e., one who purchases in
good faith and for valuable consideration), the Court must look at what notice the party
had before and up to the time the party recorded its interest." Sun Valley Hot Springs
Ranch, Inc., v. Kelsey, 131 Idaho 657, 661, 962 P.2d 1041 (1998).
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In Benz v. D. L. Evans Bank, 37814 (IDSCCI)(January 25, 2012), the Idaho
Supreme Court fleshed out the legal standards for "good faith" as set forth in the above
statutes. Examining the history of precedents expounding on "good faith" the court in
Benz held that good faith "means lack of actual or constructive knowledge .... "

Accordingly, any actual or constructive knowledge of facts demonstrating an interest
exists in real property adverse to an encumbrancer's claimed lien interest may defeat the
encumbrancer's lien.
Antecedent debt

IS

recognized as valuable consideration for a conveyance,

including a deed of trust. The Bank's defense as a good faith encumbrancer applies to the
Harrises' claims for equitable mortgage, vendor's lien, mutual mistake, deed as security,
quiet title, and foreclosure.
Contesting the Bank's position, the Harrises presented undisputed and disputed
facts on the issue of whether the Bank was a good faith encumbrancer. Despite the above
legal standards concerning the district court's obligation to examine what notice the Bank
had before and up to the time of its deed of trust, the district court simply brushed aside
the evidence and concluded the Bank was a good faith encumbrancer.
Substantial evidence demonstrates the Bank had actual notice, constructive notice,
and inquiry notice pertaining to Yost's title defeating its position as a good faith
encumbrancer.
Actual Notice
"One who purchases or encumbrances with notice of inconsistent claims does not
take in good faith, and one who fails to investigate the open or obvious inconsistent claim

APPELLANTS'BRlEF

34

cannot take in good faith." Langroise v. Becker, 96 Idaho 218, 220, 526 P.2d 178, 180
(1974).
As shown by the evidence before the district court, the Bank had actual notice of
the following pertinent facts.
In Yost's July 2007 financial statement, he listed assets in Trigon in the amount of
$18,500,000. Yost's reported interests in Trigon amounted to 85% of his net worth,
eclipsing all other assets. Yost did not include the subject property on his 2007 financial
statement. Accordingly, the Bank was relying heavily upon Yost's Trigon investments as
the main source for Yost's ability to repay his existing $2,000,000.00 loan.
In Yost's April 2008 financial statement his Trigon investments had increased to
$19,500,000. Yost's total liabilities had decreased by one million. In less than one year,
Yost's real estate mortgages had increased and his monthly and annual mortgage
expenses remained the same. Nevertheless, Yost in 2008 showed ownership of Harris
Farm Ground valued at $800,000. The sheer proportions of Yost's increases in Trigon at
the same time he is lessening overall liability and increasing real estate holdings by
$800,000 gave notice to the Bank that Trigon was the sole source of increased holdings
for Yost. Yost's reported assets in Trigon amounted to 90% of his net worth in 2008. Yet
the Bank made no reasonable inquiry concerning Yost's investments. Instead, relying
upon Yost's reported assets, the Bank in July 2008 extended another unsecured loan to
Yost in the amount of$I,OOO,OOO.OO.
Despite Yost's assertion in his April 2008 financial statement that he owned the
Harris Farm Ground, the Bank knew in summer 2008 that Yost was not in possession.
The land was then being farmed by another. As of November 7, 2008 the title
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commitment obtained by the Bank showed the Harrises remained the titled owners of the
subject property. Consequently, the Bank could not rely upon the subject property as part
of Yost's assets.
As of October 31, 2008, the Bank knew Palmer's company, Trigon, had issued
several insufficient funds checks to several ofthe Bank's customers. Trigon's issuance of
insufficient funds checks gave notice that its financial viability was questionable.
Additionally, in October or November 2008 Romrell had seen a statement purportedly
from Bank of America showing Trigon had $125,000,000 in funds available. Romrell
questioned the statement because he knew that banks did not act in the manner
represented.
In October 2008 Romrell requested Palmer make a disclosure of Trigon's balance
sheets with an itemization of all investments held. On November 3, 2008 Palmer
provided Romrell with a purported itemization of securities held and traded by Trigon.
Romrell found the disclosure incomprehensible, but took no further action to determine
the questioned legitimacy of Trigon.
Part of Yost's assets in 2007 and 2008 included a Y2 interest in Dual Investments,
LLC. Dual Investment's account was with the Bank. The Bank could observe Dual
Investment's deposits and expenses and could track Yost's interest in that company.
Unlike Dual Investments, Trigon did not have an account the Bank. Consequently, the
Bank had to rely upon Yost and Palmer to supply account information supporting Yost's
claimed substantial investment. Faced with the absence of direct information on Trigon,
the Bank took no action to diligently inquire and satisfy itself concerning Trigon's status,
and Yost's concomitant financial strength.
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Furthermore, the Bank had extended credit to Yost and his family for many years
without demanding collateral for security. Although the Bank contends the downturn in
economy was the driving force behind its demand for collateral in November 2008, Yost
testified that the Bank wanted collateral because Yost's unsecured personal loans had
gone unpaid. It is noteworthy that the Bank took no action to secure Yost's notes until it
had learned of Trigon's questioned financial status.
The Bank knew Yost was part of Palmer's Trigon business. Palmer had provided
the Bank with information supposedly supporting the financial strength of Yost's
accounts with Trigon. No one at the Bank understood the documents Palmer submitted.
Yet, the Bank did not further inquire as to the legitimacy of Trigon and Palmer's records.
Yost was in default on his loan with the Bank. The Bank applied pressure to Yost
to pay the loan or provide collateral in order to be given an extension. Prior to recording
its deeds of trust, the Bank required Yost to obtain title from the Harrises for the subject
property. Again, the deeds of trust were used to secure Yost's historical and otherwise
unsecured antecedent debt. The Bank had not relied upon the corrected quitclaim deed as
part of its decision to lend new money. Rather, the Bank was eagerly seeking any source
of collateral available to Yost recognizing that Yost was in default and recognizing that
Yost was not receiving payment as usual from Trigon.
Finally, on November 24, 2008 the Harrises executed at the Bank of Commerce
two deeds of trust to provide collateral for a business transaction. On each deed of trust,
Christine Harris placed her signature. To even the untrained eye, Christine Harris'
signature on the deeds of trust is noticeably different from the signature appearing on the

APPELLANTS'BRlEF

37

corrected quitclaim deed dated December 1,2008. The Bank had notice of the difference
in signatures.
Constructive Notice
Imputed or constructive knowledge is the law's substitute for actual
knowledge. It is a legally postulated notice of facts not otherwise
perceived and recognized. Such notice may arise from official records and
other documents by which a person is legally bound, from
communications to an agent or predecessor in interest, or from knowledge
of certain facts which should impmi notice of the ultimate fact in issue.
Kaupp v. City of Hailey, 110 Idaho 337, 340, 715. P.2d 1007, 1010 (Ct.App. 1986).
Constructive notice defeats a claim of good faith encumbrancer. The Estate of
Skvorak v. Security Union Title Ins. Co., 140 Idaho 16,22,89 P.3d 856 (2004).

Actual possession of real property is constructive notice to all the world and
imposes upon those acquiring title to or a lien upon the land so possessed to make inquiry
with reasonable diligence into the rights of the possessors. Langroise v. Becker, 96 Idaho
218,220,526 P.2d 178,180 (1974); Paurley v. Harris, 75 Idaho 112,268 P.2d 351
(1954).
Romrell admitted that in 2008 he had driven past the subject property. Rornrell
noted Yost was not in apparent possession and the property was being farmed. There
were no improvements on the property. Additionally, as of November 7, 2008 the Bank
had received a title commitment clearing documenting that the Harrises were the titled
owners of record of the subject property.
The first quitclaim deed from Darryl Harris to Yost was signed only by Darryl
Harris. It was recorded at the Bank's request. That deed gave constructive notice to the
Bank of defect in conveyance of title due to both the absence of Christine Harris'
signature and the identification of the Yost Trust as grantee.
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Furthermore, the Harrises were in possession of the subject property both prior to
and after the execution and recording of the initial and corrected quitclaim deeds. Where
the Harrises' were in possession and remained in possession of the property even after
recording of the Bank's deeds of trust, the Bank was on constructive notice of the
Harrises' interest in the property.
The Bank maintains that it was entitled to rely upon Yost's position stated in his
financial statements that Yost owned or claimed interest in the subject property. Idaho
law defeats the Bank's argument. Indeed, a simple examination of title to the subject
property would reveal the absence of any title in Yost's name and establish the Harrises
held title. A fact clearly confirmed to the Bank through the November 7, 2008 title
commitment.
The Bank attempts to support its argument by claiming that Darryl Harris made
representations to the Bank concerning Yost's ownership of the property. However, such
claims in light of the constructive notice given by deeds of record in the Harrises' names
further amplify the Bank's evident disregard of facts.
Inquiry Notice
"[W]hatever

IS

notice enough to excite the attention of a man of ordinary

prudence and prompt him to further inquiry, amounts to notice of all such facts as a
reasonable investigation would disclose." Hill v. Federal Land Bank, 59 Idaho 136, 141,
80 P.2d 789, 791 (1938) (regarding duty of real property mortgagee); Farrell v. Brown,
111 Idaho 1027, 729 P.2d 1090 (Ct.App. 1986).
Inquiry notice demands reasonable diligence by a creditor in investigating facts to
determine the status of potential adverse interests or encumbrances. See Whitworth v.
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Krueger, 98 Idaho 65, 558 P.2d 1026 (1976); Miebach v. Colasurdo, 685 P.2d 1074

(Wash. 1985).
Yost's investments with Trigon were listed as assets on his 2007 and 2008
financial statements. Indeed, Yost's Trigon accounts constituted 90% of Yost's total net
worth. Despite receiving incomprehensible account records from Palmer, the Bank did
not further inquire as to the legitimacy of those records or of Yost's account with Trigon.
The Bank agreed to extend Yost's loan based upon Yost's representation that he could
liquidate his funds with Trigon and provide the money necessary to pay the loans. Instead
of making reasonable inquiry into Trigon and Yost's represented value, the Bank simply
accepted Yost's representations.
The Bank was on inquiry notice of Yost's financial condition and took no action
to verify the accuracy of Yost's accounts with Trigon. Instead, the Bank suspecting
Trigon was failing and had questionable assets, moved to force Yost to provide collateral
for the Bank's newly issued note.
Questions surrounding possession of the subject property pnor to and after
execution and recording of the deeds of trust raised a duty to inquire. Where the Harrises'
were in possession and remained in possession of the property even after recording of the
Bank's deeds of trust, the Bank had a duty to make diligent inquiry into the status of the
Harrises' interest in the property.
At the critical time when the Bank caused the Yosts to execute deeds of trust, the
Bank knew the Harrises were owners of the subject property. The Bank failed to
diligently inquire about the status of title to the subject property.
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Based upon the actual notice, constructive notice, and inquiry notice attributable
to the Bank:, there were genuine issues of material fact concerning whether the Bank was
a good faith encumbrancer. Accordingly the district court erred as a matter of law in
granting the Bank summary jUdgment. If on appeal the appellate court does not otherwise
reverse the district court's judgment on the prior issues already argued, then on this issue
alone judgment should be vacated. This action should be remanded for trial on the issue
of whether the Bank is good faith encumbrancer.

E.

The Harrises are entitled to an award of costs on appeal.
In accordance with LA.R. 41 and 35(b)(5), the Harrises request on appeal an

award of their costs.

CONCLUSION

The district court's Amended Judgment and Decree of Foreclosure should be
vacated. The case should be remanded to the district court for entry of judgment in favor
of the Harrises. Alternatively, the case should be remanded for trial on any remaining
issues of fact.

Dated this 18th day of May 2012.

Kipp L. Manwaring
Attorney for the Appellants

APPELLANTS' BRIEF

41

ADDENDUM

"A"

Case
.....~.-:.::-- .•, - •

4:11-cr-00130-E~L

I'·

Document 30·. F=iled; 11/22/11 Page 1 of 7
•

"AD 245C (Rev. 06/05) AmGa$&*M itOr~~MaBMJL

•

Document 27

Filed 09/29/11

RN~:lId&fiJj Changes with Asterisks (*»

Sheet 1

UNITED STATES DISTRICT COURT
District of
UNITED STATES OF AMEIUCA

Idaho

AMENDED JUDGMENT IN A CRIMINAL CASE

V.
DAREN PALMER

Date of Original Judgment:

09/221201 1

(Or Date \If Last Amended JUdgment)

Reason for Amendment:

o Correction ofSentcnce on Remand (18 U.S.C. 3742(f)(l) and (2»

q Reduction of Sentence for Changed Circumstances (Fed. R. Crim.
P.35(b»

o Correction ofSenlence by Sentencing Court (Fed. R. Crim. P. 3S(a)
J( COTreQti9n of Sentence for Clerical Mistake (Fed. R. Criin. P. 36)

Case Number:
USMNumber:

4:1 ICROO 130-001-E-EJL
*13952-023

Steven Richert
Defendant's AttorneY

o Modification of Supervision Conditions (18 U.S.C. §§ 3563(c) or 3583(e»
o Modification of Imposed Term of Imprisonment for Extraordinary and
Compelling-Reasons (18 U.S.C. § 3582(c)(I»

o Modification oflmposed Term oflmprisonment for Retroactive Amendment(s)
to the Sentencing Guidelines (l g U.S.C. § 3582(0)(2»

o Direct Motion to District Court Pursuant
o 18 U.S.C. § 3559(c)(7)

0

28 U.S.C. § 2255 or

U.S C

o Modification of Restitution Order (18 U.S.C. § 3664) • OURTS
NOV 22 .c:_iU..::..:..
~n" __
...::On=e-=a=nd:::...:.!tw.:...:o:....:o:..:f-=a=n..::ln=fo::.:rm=ati~·o::.:;n'--_ _ _ _ _ _ _ _ _ _ _ _..L_"'...AoW~~I:::::-_-,,;~

THE DEFENDANT:
:x
pleaded guilty to 'count(s)
o pleaded nolo contendere to count(s)

R'AtJ

___

EL Filed

Gl..cRI(~~%1t. s;J/Wr--

which was accepted by the court.
was found guilty on count(s)
after a plea of not guilty.
The defendant is adjudicated guilty of these offenses:
Title & Section
Nature of Offense
I 8 § 1343
Wire Fraud
18 § 1957
Money Laundering

o

i OF IDAHo

Offense Ended
12/2008
12/2008

Count
I
2

The defendant is sentenced as provided in pages 2
6
of this judgment. The sentence is imposed pursuant to
the Sentencing Reform Act of 1984.
The defendant has been found not guilty on count(s)
Count(s)
0 is 0 are dismissed on the motion of the United States.
It is ordered that the defendant must notifY the United States Attomey for this district within 30 days of any change of name. residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution,
the defendant must notifY the court and United States attorney of material changes 1n economIc circumstances.

o
o

09/20/20] 1

Date ofImpositio

09/29/2011

Case
/.

AO 245B

4:11-cr-00130-EJ~

Document 30 . Filed 11/22/11 Page 2 of 7

Case 4:11-cr-00130-EJL Document 27

Filed 09/29/11 Page 2 of 7

(Rev. 09/08) Judg!nent in Criminal Case
Sheet 2 - fmprfsonment
Judgment - Page _=2_ of

DEFENDANT:
CASE NUMBER:

6

DAREN PALMER
4:1 ICROO 130-00 l-E-EJL
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of: .
Ninety six (96) months on each of counts 1 and 2 to run concurrently..

o

The court makes the following. recommendations to the Bureau of Prisons:

X The defendant is remanded to the custody of the United States Marshal.

o

The defendant shall surrender to the United States Marshal for this district:

o

at

o

a.m.

0 p.m.

on

'0 as notified by the United States Marshal.

o

"-'

:2

The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

o
o
o

co
0

before 2 p.m. on

(l)

as notified by the United States Marshal.

rl1

as notified by the Probation or Pretrial Services Office.

CJ
):>

::r:
0

RETURN

a

/1~iS-!/

to

_~b," ", _cA.: . . . . .I:. J.v{,,-,,-,f_h-Jl,---,-t2~W'...,,--___ • with a certified copy of this judgment.

By

~:;:)

0

:r

>

;:0 ::0
'~.:H'"

N

';':<J

''0
=3.:.:

(./) <::
fTl
coO

>1'T1

~--

"

~'"'
0-

I have executed this judgment as follows:
,

Defendant delivered on

~
.~

..:::

'''1

~:o

-::::
n

fl1

Dbt f !5;22.ds 11241. FI<M!!Epdvn f.oLl41 !!!qrfle!22CB3a?2!!!Obhf !4!pg8
•

. '

Case 4:11-cr-00130-EJL Document 27

1

.

Filed 09/29/11

Page 3 of 7

I

AO 245B

(Rev. 09/08) Judgment in a Criminal Case
Sheet 3 - Supervised Release
Judgmcnt-'!'age

DEFENDANT:
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DAREN PALMER
4:1 I CROO 130-001-E-EJL

SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised release for a tenn of:

3 years on each count to run concurrently_

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release from the
custody of the Bureau of Prisons.
The defendant shall not commit another federal, state or local crime.
The defendant shall not unlawfully possess a controlled substance andshall refrain from any unlawful use ofa controlled substance. The
defendant shall submit to one drug test within 15 days ofrelease on supervision and to a maximum offive (5) periodic drug tests a month
thereafter for the term of supervisIOn as directed by the probation officer. Cost to be paid by both the defenaant and the government based
upon the defendant's ability to pay.

X The above drug testing condition is suspended, based on the court's detennlnation that the defendant poses a low risk of
future SUbstance abuse or the defendant is subject to deportation. {Check, 1/applicable.}

X The defendant shall not possess a firearm, ammunition; destructive device, or any other dangerous weapon.

X The defendant shall cooperate in the collection of DNA as directed by the probation officer.
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1/applicable.)

(Check, ifapplicable.)

o

The defendant shall comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.)
as directed by the probatIOn officer, the Bureau of Prisons, or any state sex offender registration agency in which he or she resides,
works, is a student, or was convicted of a qualifying offense. {Check, ifapplicable.}

o

The defendant shall participate in an approved program for domestic violence. {Check,l/applicable.}

If this jUdgment imposes a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with the
Schedule of Payments sheet of this judgment
The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional conditions
on the attached page.

STANDARD CONDITIONS OF SUPERVISION
1)

the defendant shall not leave the judicial district without the permission of the court or probation officer;

2)

the defendant shall report to the probation officer and shall submit Ii truthful and complete written report within the first five days of
eachmontb;

3)

the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer;

4)

the defendant shall support his or her dependents and meet other family responsibilities;

5)

the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training. or other
acceptable reasons;

6)

the defendant shall notifY the probation officer at least ten days prior to any change in residence or employment;

7)

the defendant shall refrain from excessive use of alcoho I and shall not purchase, possess, use, distribute, or administer any
controlled substance or any paraphernalia related to any controlled sUDstances, except as prescribed by a physician;

8)

the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;

9)

the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person convicted of a
felony, unless granted pennission to do so by the probatIOn officer:

1 0)

the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation of any
contraband observed in plain view of the probation officer;

11) the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement officer;
12)

the d~fe.ndant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the
pennlsslOn oft-he court; and

13) as directed by the probation officer, the defendant shall notify third parties of risks that maybe occasioned by the defendant's criminal
record or ,I::ersonal history or characteristics and shall permit the probation officer to make such notifications and to confirm the
defendant s compliance with such notification requirement.
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DAREN PALMER
4:11CR00130-001-E-EJL

SPECIAL CONDITIONS OF SUPERVISION
The defendant shall comply with the rules and regulations of the Probation Department.
The defendant shall submit to a search of his/hers home,. vehicle, andlor person upon demand of the probation officer, or a person duly
authorized by the probation officer, without necessity or a warrant and slialI submit to seizure of any contraband found therein.
A flne is waived, however, defendant shall perform 200 hours of community service as directed by the probation officer in lieu of a fine.
The defendant shall not incur aijY new credit charges nor open additional lines of credit without the approval of the probation officer.
*T~e Defen?an! shall not be employed if! ~ny capacity related to biIJi:ng; receiv!ng money; 90!l~ucting wi~ transfers; providing investment
advIce; tradmg III .the stock and C0ffi!1l??ltl~S m~rkets for ?thers; or gIVen fiducI?tY responslbl!l!-y of any kmd, n9r shall the defe~dant
perfonn any unpaId or volunteer actlVlttes m thIs area durmg the term of supervIsed release Wltliout the permISSIon of the probation officer.

UDl ~ !O;LL.OS.II L4l.r rWI!!t=pavn TOU4'1 !W.::}m~!LLU:Sj~L!!!Ubht !(j!pg~

Case 4:11-cr-00130-EJL Document 27
I

AO 245B

Filed 09/29/11 Page 5 of 7

(Rev. 09108) Judgment in a Criminal Case
Sheet 5 - Criminal Monetary Penalties
Judgment-Page._S_ _ of _ _~6_ __

DEFENDANT:

CASE NUMBER:

DAREN PALMER·
4:1 ICROO 130-00 l-E--EJL

CRIMINAL MONETARY PENALTIES
The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

TOTALS

o

Assessment
$ 200.00

Fine

Restitution
$ 29,842,731.00

$ waived

The determination of restitution is deferred until
after such determination.

. An Amended Judgment in a Criminal Case (AO USC) will be entered

X The defendant must make restitution (including community restitution) to the following payees in the amount listed below.
If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise in
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(1), all nonfederal victims must be paid
before the United States is paId.
Name of Payee

Breck Barton
Russell and Shirley Berrett
Jay and Denise Butler
James Cameron
Brian Carmack
Brad and Jolene Chaffin
Keith Cornelison
Steve and Jenica Crandall
Lucille Duke
Brad Egbert
Richard Fitzek
Harry Gausche
Chuck, Jason & Ryan Harris
Danyl Harris
Gaylon and Kristi Heiner
Scott Hill am
Bruce and Kathy Jones
Jeanne Kluse
Kurt Krupp
(See page 5b)
TOTALS

o

Total Loss*

Restitution Ordered

83,069
1,000,000
250,000
8,724,844
123,376
378,000
420,000
205,541
35,417
50,000
185,000
200,000
100,000
2,844,647
160,000
898,781
2,738,700
105,000
55,500
$ _ _ _ _::.:
29'-L,8=-.;4=2,<.;. 73:o.. ;l:-.-

Priority or Percentage

83,069
1,000,000
250,000
8,724,844
123,376
378,000
420,000
205,547
35,417
50,000
185,000
200,000
100,000
2,844,647
160,000
898,187
2,738,700
105,000
55,500

$

29,842,731

Restitution amount ordered pursuant to plea agreement $

X.

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in fuJI before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(1). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuantto 18 U.S.C. § 3612(g).

o

The court determined that the defendant does not have the ability to pay interest and it is ordered that:

o
o

the interest requirement is waived for the
the interest requirement for the

0

fine

0 fine

0 restitution.

0 restitution is modified as follows:

* Findings for the total amount of losses are required under Chapters 109A, 110, 11 OA, and 113A of Tide 18 for offenses committed on or after
Septemoer 13,1994, but before April 23, 1990.
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DAREN PALMER
4:11 CROOI30-001-E-EJL

ADDITIONAL RESTITUTION PAYEES
Name of Payee

Paul and Penny Manning
Dennis and Rhonda Merrill
Nick and Mindy Orgill
Shawn OrgiU
Flint Packer
Paul Ramsey
Reed Raymond
Mark Rudd

Cory Smith
Gary Stapley
David Swenson
David and Gerald Taylor
Devlen Tychsen
Joe and Steffany Webb
Kim and jeanette Webber
Mike and Fran Wilkie
Bud Wright
HaJ Wright

Total Loss*
105,000
50,000
20,000
35,000
25,000
2,162,500
94,000
12,214
250,000
61,000
316,000
7,197,047
18,000
11,000
125,000
312,583
320,500
170,000

Restitution Ordered
105,000
50,000
20,000
35,000
25,000
2,162,500
94,000
. 12,214
250,000
61,000
316,000
7;197,047
18,000
11,000
125,000
312,583
320,500
170,000

or

Priority
Percentaie

* Findings for the total amount of losses are r~uired under Chapters I09A, 110, 1 lOA, and I I3A of Title 18 for offenses
committed on or after September ]3, 1994, but before April 23, 1996.

,
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CASE NUMBER:
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DAREN PALMER
4: 11 CROO 130-00 l-E-EJL

SCHEDULE OF PAYMENTS
Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows:
A

0

Lump sum payment of$ _______ due immediately, balance due

o
o
B

0

C

0

D

0

not later than
in accordance

o

C,

0 D,

0

, or
E, or

Payment to begin immediately (may be combined with

0 F below; or
0 C,

o D, or

0 F below); or

Payment in equal
(e,g., weekly. monthly, quarterly) installments of 3:
over a period of
_ _ _ _ (e.g., months or years), to commence
(e,g., 30 or 60 days) after the date of th is judgment; or
Payment in equal
~_~___

(e,g., weekJy. monthly, quarterly) installments of $
over a period of
(e,g., months or years), to commence
(e.g" 30 or 60 days) after release from imprisonment to a

term of supervision; or
E

0

F

X

Payment during the term of supervised release will commence within
(e.g.. 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant's ability to pay at that time; or
Special instructions regarding the payment of criminal monetary penalties:
All monetary penalties due and j:!ayable immediately. The defendant shall submit nominal payments of not less that $25 per quarter while
incarcerated tl1rough the Inmate Fmancial Responsibility Program. The defendant shall pay any special assessment or finanCial obliltation that
is imposed !>y the Judgment and that remains un~aid at the commencement of the tenn of supervised release to the Clerk of the U.S, District
Court, 550 W. Fort Street, MSC 039, Bolse,lD ~3724. The defendant shall submit nominal and monthly' payments of 10% ofhislher gross
income but not less that $25 per month during the tenn of supervision. This payment schedule will remain in effect unless further reviewed by
the court. A review may take place at any time and will be based upon a change in the defendant's financial circumstances.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment ofcriminal monetary penalties is due during
imprisonment. All CrIminal monetary penalties, except fuose payments made thrOUgh the Federal Bureau of Pnsons' Inmate Financial
Responsibility Program, are made to tbe clerk of tbe court.
The defendant shall receive credit for aU payments previously made toward any criminal monetary penalties imposed.

o

Joint and Several
Defendant and Co-Defendant Names and Case Numbers (including defendant number); Total Amount, Joint and Several Amount,
and corresponding payee, if appropriate.

o
o
o

The defendant shall pay the cost of prosecution.
The defendant shall pay the following court cost(s):
The defendant shall forfeit the defendant's interest in the following property to the United States:

Pa}'l!1ents shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution and court costs,
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

SECURITIES AND EXCHANGE COMMISSION,
PLAINTIFF,

Civil No. 1:09-CV-0075 (EJL)
Judge Edward 1. Lodge

v.
DAREN L. PALMER and TRIGON GROUP, INC., a
Nevada Corporation,
DEFENDANTS.

FINAL JUDGMENT OF
PERMANENT
INJUNCTION AND OTHER
RELIEF
AGAINST DAREN L.
PALMER

The Securities and Exchange Commission (the "Commission") filed a Complaint (Docket
No.1) against Daren L. Palmer ("Palmer" or the "Defendant") and others on February 26, 2009.
Based on the foregoing, the Court rules as follows:

1

Case

4:U~-cv-UUU

f!)-I::JL-LM1::3

LJocument C3:c.

Hied U (Jl~IlU

page:c. OT f

1.

IT Is HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and Defendant's
agents, servants, employees, attorneys, and all persons in active concert or participation with
them who receive actual notice of this Final Judgment by personal service or otherwise are
permanently restrained and enjoined from violating, directly or indirectly, Section 1O(b) of the
Securities Exchange Act of 1934 (the "Exchange Act") [15 U.S.C. § 78j(b)] and Rule 10b-5
promulgated thereunder [17 C.F.R. § 240.10b-5], by using any means or instrumentality of
interstate commerce, or of the mails, or of any facility of any national securities exchange, in
connection with the purchase or sale of any security:
(a)

to employ any device, scheme, or artifice to defraud;

(b)

to make any untrue statement of a material fact or to omit to state a material fact

necessary in order to make the statements made, in the light of the circumstances under
which they were made, not misleading; or
(c)

to engage in any act, practice, or course of business which operates or would

operate as a fraud or deceit upon any person.

II.
IT IS FURTHER ORDERED, ADJUGED, AND DECREED that, Defendant and
Defendant's agents, servants, employees, attorneys, and all persons in active concert or
participation with them who receive actual notice of this Final Judgment by personal service or
otherwise are permanently restrained and enjoined from violating, directly or indirectly, Section
15(a) of the Exchange Act [15 U.S.c. § 780(a)] to use the mails or any means or instrumentality
of interstate commerce, directly or indirectly, to effect any transactions in, or to induce or

2
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attempt to induce the purchase or sale of, any security unless defendant is registered in
accordance with Section 15(b) ofthe Exchange Act [15 U.S.c. § 780(b)].
III.

IT Is HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant and
Defendant's agents, servants, employees, attorneys, and all persons in active concert or
participation with them who receive actual notice of this Final Judgment by personal service or
otherwise are permanently restrained and enjoined from violating Section 17(a) of the Securities
Act of 1933 (the "Securities Act") [15 U.S.C. § 77q(a)] in the offer or sale of any security by the
use of any means or instruments of transportation or communication in interstate commerce or
by use of the mails, directly or indirectly:
(a)

to employ any device, scheme, or artifice to defraud;

(b)

to obtain money or property by means of any untrue statement of a

material fact or any omission of a material fact necessary in order to make the
statements made, in light of the circumstances under which they were made, not
misleading; or
(c)

to engage in any transaction, practice, or course of business which

operates or would operate as a fraud or deceit upon the purchaser.
IV.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant, and
Defendant's agents, servants, employees, attorneys and all persons in active concert or
participation with them who receive actual notice of this Final Judgment by personal service or
otherwise are permanently restrained and enjoined from violating Sections 5(a) and 5(c) of the

3
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Securities Act [15 U.S.C. § 77e (a) and (c)] by, directly or indirectly, in the absence of any
applicable exemption:
(a)

Unless a registration statement is in effect as to a

security, making use of the means or instruments of transportation or
communication in interstate commerce or of the mails to sell such security
through the use or medium of any prospectus or otherwise;
(b)

Unless a registration statement is in effect as to a

security, carrying or causing to be carried through the mails or in interstate
commerce, by any means or instruments of transportation, any such
security for the purpose of sale or for delivery after sale; or
(c)

Making use of any means or instruments of

transportation or communication in interstate commerce or of the mails to
offer to sell or offer to buy through the use or medium of any prospectus
or otherwise any security, unless a registration statement has been filed
with the Commission as to such security, or while the registration
statement is the subject of a refusal order or stop order or (prior to the
effective date of the registration statement) any public proceeding or
examination under Section 8 of the Securities Act [15 U.S.C. § 77h).
V.
IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant
is liable for disgorgement of $17,408,937.55, representing profits gained as a result of the

4
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conduct alleged in the Complaint, together with prejudgment interest thereon in the amount of
$842,992.86, for a total of$18,251,930.41.
Defendant has satisfied a portion of his disgorgement and civil penalty obligations by
transferring to the court-appointed Receiver, his interest in the assets that were frozen pursuant
to the Asset Freeze Order this Court issued on February 26, 2009, including two homes and a
warehouse in Idaho Falls, Idaho; two four-plex apartment buildings in Rigby, Idaho, a time share
in Honolulu, Hawaii; a lake house in Harrison, Idaho; and, a commercial lot in Meridian, Idaho.
Defendant also transferred personal possessions to the Receiver, including a Faberge egg,
jewelry, watches, automobiles, artwork, furniture and two horses. In addition, Defendant has
transferred to the Receiver his interests in the following entities, Palmer Trading and
Investments, LLC; Mountain States Land, LLC; Blackrock Limited, LLC; Canterbury Court
Properties, LLC; Pinnacle Company, LLC.
Based on Defendant's sworn representations in his Statement of Financial Condition
dated April 5, 2010, and other documents and information submitted to the Commission,
however, the Court is not ordering Defendant to pay a third-tier civil penalty. If, after
liquidation of the aforementioned assets, Defendant's disgorgement and prejudgment interest of
$18,251,930.41 is not fully satisfied, the Commission will waive the outstanding balance.
Defendant further acknowledges that this Court's determination to waive payment of any
outstanding balance is contingent upon the accuracy and completeness of Defendant's Statement
of Financial Condition dated April 5, 2010. If at any time following the entry of this Final
Judgment the Commission obtains information indicating that Defendant's representations to the
Commission concerning his assets, income, liabilities and/or net worth were fraudulent,
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misleading, inaccurate and/or incomplete in any material respect as of the date such
representations were made, the Commission may, at its sole discretion and without prior notice
to Defendant, petition this Court for an order requiring Defendant to pay the unpaid pOliion of
the disgorgement, prejudgment interest thereon and the maximum civil penalty under the law. In
connection with any such petition, the only issue shall be whether the financial information
provided by Defendant was fraudulent, misleading, inaccurate and/or incomplete in any material
respect as of the date such representations were made. In it petition, the Commission may move
this Court to consider all available remedies, including but not limited to ordering Defendant to
pay funds or assets, directing the forfeiture of any assets and/or sanctions for contempt of this
Final Judgment. The Commission may also request additional discovery. Defendant may not,
by way of defense to such petition: (1) challenge the validity of the Consent or this Final
Judgment; (2) contest the allegations in the Complaint filed by the Commission; (3) assert that
payment of disgorgement, pre-jUdgment and post-judgment interest or a civil penalty should not
be ordered; (4) contest the amount of disgorgement and pre-jUdgment and post-judgment
interest; (5) contest the imposition of the maximum civil penalty allowable under the law; or (6)
assert any defense to liability or remedy, including, but not limited to, any statute oflimitations
defense.

VI.
IT Is FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant shall assist R.
Wayne Klein, the court-appointed Receiver, to identifY and to recover any contributions to the
Church of Jesus Christ of Latter-day Saints, including but not limited to tithing and temple
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donations, made by Defendant or Defendant's immediate family, including by or through an
entity or entities owned or controlled by Defendant or Defendants's immediate family, for the
period January 1, 2000 through December 31, 2008.
VII.
IT Is FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is incorporated
herein with the same force and effect as if fully set forth herein, and that Defendant shall comply
with all of the undertakings and agreements set forth therein.
VIII.
IT Is FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain
jurisdiction of this matter for the purposes of enforcing the terms of this Final Judgement.
DATED July 19,2010

oa

~~

-----------------------Honorable Edward 1. Lodge
U.S. District Judge
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